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Court of Appeals of the District of Columbia 


No. 4609. 

Garfield A. Street, Appellant,, 


vs. 


Maddux, Marshall, Moss & Mallory, Ixc. 


, a Corp, 


a Supreme Court of tlie District of Columbia. 


At Law. 
No. 71716. 
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Garfield A. Street, Plaintiff, 

vs. 

Maddux, Marsualt., Moss & Mali.oi:y, Inc., a Corporation, 

Defendant. ; 

i 

United States of America, I 

District of Columbia, ss: \ 

Be it remembered tliat in the Supremo Court of the Dis¬ 
trict of Columbia, at the City of Washing-ton,| in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above entitled 
cause, to vfit: i 


I 
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1 Declaration. 

Filed June *29, 1926. 

In tlie Su])rerhe Court of tlie District of Columhia. 

Xo. 71716. 

Garfield A. Stueet, PlaintitT, 

vs. 

Maddi'x. Marshall. Moss & Mallory, Txc., a Corporation, 

Defendant. 

The plaintiff, Garfield A. Street, sues the defendant, 
Maddux. .Marshall, Moss Mallory, a corporation, incor¬ 
porated nndi'r tlie laws of the State of Delaware and hav- 
intr its principal ))lac(“ of business in the District of Co- 
lumliia. and prior to and at the time of the hajipening of 
the grievances lunannaftcr set forth was engaged in the 
real estatt* busiiu'ss. and in this connection bought, sold 
and exchani>(“d real estate and transacted business usuallv 
conducted by tliose engaged in said business, and the plain¬ 
tiff was owner in fee sinpde of a certain parcel of real 
estate situate in tlie District of Columbia, being known as 
Lot 1 (One) in Sipiare 22.‘U (Twenty-two thirty-four) im- 
])roved liy an ajiartment house known as “Tilden Hall 
A])artment House." being Xo. .■594") Connecticut Avenue, 
X’orthwest, in said District, the said real estate being in- 
cumbered by three (2) certain deeds of trust, to wit: the 
first trust of )i;2."):(),(H)0.()0. a second trust of .$132,500.00, 
upon which there was owing $127,500.00, and a third trust 
of $10,000.00. and on or about the 25th day of June, A. D. 
1925, there was ai)])roximately $(),500.00 due on account of 
interest and other expenses incident to the said second 
deed of trust and a foreclosure under the said second deed 
of trust was threatened, and the ])laintiff, being without 
funds to jiay the said indebtedness, and desiring to 
2 ])i-event the sale of the said ])roperty under the said 
threatened foreclosure jiroceedings, consulted the 
defendant by aiul through its vice-president, C. Xixon, and 
as a result, the jilaintitT and the defendant on the 25 day of 
June 1925 entered into an oral agreement by the terms of 
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whicli the plaintiff agreed to assign to the defendant and 
did on said 2") day of June 1925 assign in writing the rents 
of said hereinbefore descril)ed apartment house for a period 
of three years, and agreed that the said defendant should 
deduct and retain from the said rents for its own use a com¬ 
mission of five per cent (59^ ), and in consideration of said 
assignment and the said commission, the defendant under¬ 
took and agreed to furnish the money necessary to pay off 
the hereinbefore described indebtedness due upon the said 
second deed of trust amorntinu- to approximat(ply $6,500.00, 
and further undertook and agreed to pay the interest, taxes 
and other charges against the said real estate during the 
said three years, and to reimburse itself for sdid payments 
out of the rents from said real estate, but in tl^e event said 
rents were not sufficient for said purpose, to advance what¬ 
ever additional money might be necessary to pay all of 
said charges during the said three years. It was further 
agreed between the plaintiff and the defendant that in the 
event the plaintiff should sell and transfer the title to said 
real estate to the purchaser thereof at any time before the 
expiration of the said three year period, then^ and in that 
event, the agreement between the plaintiff and the defend¬ 
ant should immediately cease and be of no fovee or effect, 
and the plaintiff agreed in such event to first reimburse the 
defendant for anv advances of monev which mav have been 

» 4> ' ^ 

made by it as hereinbefore set forth, and it was further 
agreed between the jJaintiff and the defendant that for the 
convenience of the defendant in relieving it from the neces¬ 
sity of advancing the entire $6,500.00 hereinbefore 
3 refei’red to, the plaintiff should execute a fourth deed 
of trust on said real estate in the sum of $4,020.00 to 
secure a promissory note in said amount payable in sixty 
(60) days from date thereof, and on June 30,1925, said deed 
of trust and promissory note were duly executed by the 
plaintiff in pursuance to said agreement and the money re¬ 
ceived from said deed of trust was used by the defendant 
in paying off said $6,500.00, and the defendant agreed to 
pay the said indebtedness so secured upon the: maturity of 
same* or to arrange to have the time of paymdnt extended, 
and in any event to take care of and pay the said indebted¬ 
ness without calling upon the plaintiff so to jdo, and the 
plaintiff says that when the said last mentioned deed of 
trust matureil, the defendant paid on account thereof the 
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sum of $520.00, and the plaintiff was not called upon by 
defendant or the owner of said deed of trust or any other 
person to do anything in connection with said deed of trust 
at that time, and assumed, as he had a right to assume, that 
the same was taken care of by the defendant, and it was 
not until on or about December 22(1, A. D. 1925 that he 
learned tliat said deed of trust had not been paid in full, 
and on the last mentioned date he received word from the 
said (k Xixon that said deed of trust was overdue and de¬ 
manding that he, the ])laintitf, pay the same, whereupon he 
called upon the defendant, through its duly authorized 
agent and vice-iiresident, C. Xixon, and informed it of the 
fact that he, the plaintiff, was under no obligation to pay 
the said indebtedness, and demanding that the defendant 
])ay the same as it was re(inired to do under the terms of 
its agreement liei-einbefore set forth, and tlie iilaintiff fur¬ 
ther says tliat he was without funds with which to pay the 
said indebtedness and would not have l)een able to have 

secured the funds in tlie event that it had lieen his dutv to 

* 

so do, wliicli lie denies that it was, and the plaintiff says 
that the defendant whollv disi-emirdini; its dutv in 
4 the ])reniis(>s failed to ])ay the balance due on ac¬ 
count of tlie last hereinliefore mentioned indebted¬ 
ness, and as a result thereof the real estate hereinbefore 
refi'rred to was advertised for sale under the said fourth 
deed of trust and sold at iniblie auction on the 20th day of 
.Jaunarii A. 1)., 192() for the sum of '$2,000.00, subject to the 
three prior ileeds of ti'ust hereinbefore mentioned, and the 
plaintiff fnilher says that the fair value of said real estate 
at the time of said sale was $450,()00.()0, whereas after al¬ 
lowing for the amount then owing on said three prior deeds 
of trust, the ]>rice received for said property was $.384,- 
000.00, and the jdaintiff says that as a result of the said 
failni’e of tlu' defendant to jirojierly perform the terms of 
the agreement hereinbefore set forth, he, the said plaintiff, 
was damagcnl in the sum of $()(),000.00, being the difference 
between the fair value of the said real estate and the price 
at which the same was sold; 

Wherefore, ])Iaintilf sues the defendant and claims the 
sum of $()d,000.00 and interest thereon from Jamiari/ 20th, 
A. D. 192(), besides costs of this suit. 

The ])lainlilT fnrtlu'r siu's the defendant. ^laddux, Mar¬ 
shall, Moss & l^Iallory, a corporation, incorporated under 
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the laws of the State of Delaware and having its principal 
place of business in the District of Columbiaj and prior to 
and at the time of the hai)i)ening of the grievances herein¬ 
after set forth, was engaged in the real estate business, and 
in this connection bought, sold and exchanged real estate 
and transacted business usually conducted by those engaged 
in said business, and the plaintiff was owner in fee simple 
of a certain parcel of real estate situate in the District of 
Columbia, being known as Lot 1 (one) in Square 2234 
(Twenty-two Thirty-four) improved by an apartment house 
known as *‘Tilden Hall Ai)artment House”, being No. 3945 
Connecticut Avenue Northwest, in said District, the 
5 said real estate being incumbered by three (3) cer¬ 
tain deeds of trust, to wit: the first trust of $250,- 
000.00, a second trust of $132,500.00, upon which there was 
owing $127,500.00, and a third trust of $10,000.00, and on 
or about the 25th day of June, A. 1). 1925, thei-o was a])proxi- 
mately $0,500.00 due on account of interest and otlier ex¬ 
penses incident to the said second deed of trust and a fore¬ 
closure under the said second deed of trust whs threatened, 
and the plaintiff, being without funds to pay the said in¬ 
debtedness, and desiring to i)revent the sale of the said 
property under the said threatened foreclosure proceed¬ 
ings, consulted the defendant by and through its vice-presi¬ 
dent, C. Nixon, and as a result, the plaintiff aiid the defend¬ 
ant on the 25 day of June 1925 entered into qn oral agree¬ 
ment by the terms of which the plaintiff agreed to assign 
to the defendant and did on said 25 day of June lt)25 assign 
in writing the rents of said hereinbefore desci'ibed apart¬ 
ment house for a period of three years, aiul agreed that 
the said defendant should deduct and retain f‘rom the said 
rents for its own use a commission of live per cent (5%), 
and in consideration of said assignment and the said com¬ 
mission, the defendant undertook and agreed to use its 
best efforts in renting the apartments in said ^building, and 
assured the plaintiff that all of said apartments would be 
rented, and further agreed to furnish the money necessary 
to pay off' the hereinbefore described indebtedness due upon 
the said second deed of trust amounting to approximately 
$6,500.00, and further undertook and agreed to pay the in¬ 
terest, taxes and other chai’ges against the said real estate 
during the said three years, and to reimburse itself for said 
payments out of the rents from said real estate, but in the 
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event said rents were not snfficier.t for said purpose, to ad¬ 
vance whatever additional money might be necessary to pay 
all of said charges during tiie said three years. It was 
further agreed l)etween the i)laintiff and the defend- 

6 ant that in the event the ])laintiff should sell and 
transfer the title to said real estate to the purchaser 

hereof at any time before the e.xpiration of the said three 
year period, then and in that event, the agreemnt between 
the plaintiff and the defendant should immediately cease 
and be of no force or effect, and the plaintiff’ agreed in such 
event to first reimburse the defendant for any advances of 
monev which mav have been made bv it as hereinbefore set 
forth, and it was further agreed between the plaintiff’ and 
the defendant tliat for the convenience of the defendant in 
relieving it from the necessity of advancing the entire 
$(),r)0().()() hereinltefore referred to, the i)laintiff should exe¬ 
cute a fourth deed of trust on said real estate in the sum 
of .$4,020.00, to secure a ))romissory note in said amount, 
payable sixty (00) days from date thereof, and on June 
30, 1925, said deed of trust and ])romissory note were didy 
executed by the plaintiff in pursuance to said agreement 
and the money received from said det-d of trust was useil 
by the (h'feiidant in paying off said $(),.500.00. and the de¬ 
fendant agreed to pay the said indebtedness so secured 
U{)()n the matui'ity of sanu* oi‘ to arrange to have the time 
of i)ayment (>xt<‘nded, and in ;jny event to take care of and 
pay the said indebtedness without calling u])on the plaintiff 
so to do, and the i)laintiff’ says that when the said last men¬ 
tioned deed of ti’ust matured, the defendant paid on account 
thereof the sum of $520.00, aiul the ))laintiff’ was not called 
irpon l)y deffuidant oi" the owner of said deed of trust or 
any other person to do anything in connection with said 
deed of trust at that time, and assumed, as he had a right 
to assume, that the same was taken care of by tbe defend¬ 
ant, and it was not until on or about December 22uil, A. D. 
1925 that he learned that saiil deeil of trust had not been 
paid in full, and on the last mentioned date he received 
word from tlu‘ said Xixon that said deed of trust 

7 was overdue and demanding that he, the plaintiff, 
})ay the same, whereuj)on he called upon the defend¬ 
ant, through its duly authorized agent and vice-president, 
C. Xixon, and informed it of the fact that he, the plaintiff, 
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was under no ol)lig:atioi! to p;'.y the said indebtedness, and 
demanding that the derendant pay the same i as it was re¬ 
quired to do under the terms of its agreement hereinbe¬ 
fore set fortli, and the plaintiff further says that he was 
without funds with which to pay the said indebtedness and 
would not have lieen able to have secured tliQ funds in the 
event that it had been his duty to so do, whiich he denies 
that it was, and the i)laintiff says that the defendant wholly 
disregarding its duty in tlie i)remises, failed to ])ay the 
balance duo on account of the last hereinbefore mentioned 
indebtedness, and as a result tliereof the real estate herein¬ 
before referred to was advertised for sale under the said 
fourth deed of trust and sold at public aucti(hi on the 20th 
day of JanKorif A. I)., 1926, for the sum of $.2/>oo.oo, si\h- 
ject to the three prior deeds of trust hereinbefore men¬ 
tioned, and the plaintiff says that tlie defendant entered 
into the hereinbefore described conti'act with the jolaintilT 
intending to deceive and defraud the plaintiff and secure 
title to his said real estate, and in carrying out its said 
fraudulent scheme, the defendant made little or no effort 
to rent the vacant ajtartments in said building, and as a 
result twelve (12) or more apartments continued to re¬ 
main vacant, the total rents of whicli wouhl be approxi¬ 
mately $1,000.00 a month, and the defendant; so acted for 
the reason that it desired tliat thei'e should not be sufficient 
moneys received from said rent with which tio i)ay off the 
various charges against tlie said real estate ffi order that 
the same might be sold to satisfy the indebtedness secured 
bv the hereinbefore referred to fourth deed iof trust, and 
that in that event the said real estate might I be liought in 
bv the defendant, and in carrvin<>' out said fraudulent 
scheme, the defendant, liy its agent, (diaries (). Kerr 
8 purchased said ri'al ('state at the hereinbefore de- 
scrib('d auction sale, and the deed to said real estate 
was made by the trustees uiuh'r said fourth deed of trust 
to the said Kerr, who, on the same day dec'ded said real 
estate to the defendant, and the iilaintiff further says that 
the fair value of said real estate at the time of said sale 
was $450,0()().()0, whereas, after allowing iot the amount 
owing on the three prior deeds of trust, the received 

for said projierty was $284,009.00, and the iilaintill says 
that as a result of the hereinbefore described deceit and 
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fraud practiced by the defendant, together with its failure 
to rent the vacant apartments as herein set forth, the 
plaintiff was damajjed in the sum of $6(5,000.00, being the 
difference between the fair value of the said real estate 
and the price at wiiich the same was sold. 

Wherefore, the plaintiff sues the defendant and claims 
the sum of $GG,()00.00 and interest thereon from the 20th 
day of January^ A. D. besides costs of this suit. 

The plaintiff further sues the defendant, ^laddnx, Mar¬ 
shall, Moss & Mallory, a corporation, incorporated under 
the laws of the State of Delaware, and having its principal 
place of business in the District of Columbia, and prior to 
and at the time of the happening of the grievances herein¬ 
after set forth, was engaged in the real estate business, 
and in this connection bought, sold and e.xchanged real 

estate and transacted business usuallv conducted bv those 

* ^ 

engaged in said business, and the plaintiff' was owner in 
fee simple of a certain parcel of real estate situate in the 
District of Columl)ia, being known as Lot 1 (one) in Square 
2234 (twenty-two thirty-four) improved by an apartment 
house known as “Tilden Hall Apartment House,'"' being 
Xo. 3945 Connecticut Avenue, Northwest, in said District, 
the said real estate being incumbered by three (3) certain 
deeds of trust, to wit: the tirst trust of $2r)(),()()().0(), a 
9 second trust of .$l.‘>2,r)00.()(), upon which there was 
owing $127,5U().0(.), and a third trust of $1 (),()()().()(), 
and on or about the 25ih day of June, A. D., 1925, there was 
approximately .'j;G,50U.U0 due on account of interest and other 
expenses incident to llu‘ said second deed of trust and a 
foreclosure uinler the said second deed of trust was 
threatened, and the i)laintiff, being without funds to pay 
the said indebtedness, and desiring to prevent the sale of 
the said property under the said threatened foreclosure 
proceedings, consulted the defendant by and through its 
vice-president, C. Nixon, and as a result, the i)laintiff' and 
the defendant on the 25 day of June 1925 entered into an 
oral agreement by the terms of which the ])laintiff agreed 
to assign to the defeiulant and did on said 25 day of June 
1925 assign in writing the rents of saitl hereinbefore de¬ 
scribed apartment house for a period of three years, and 
agreed that the said defendant should deduct and retain 
from tlie said rents for its own use a commission of five per 
cent. (5%). and in consideration of said assignment and the 



0 


MADDtrX, MARSHALL, MOSS & MALLORY, ikc. 

said commission, the dofenclant undertook and agreed to 
furnish the money necessary to pay oflF the hereinbefore 
described indebtedness due upon the said second deed of 
trust amounting to approximately $6,500.00, and further 
undertook and agreed to pay the interest, taxQS and other 
charges against the said real estate during the said three 
years, and to reimburse itself for said payments out of the 
rents from said real estate, but in the event said rents were 
not sufficient for said purpose, to advance vdiatever ad¬ 
ditional money might be necessary to pay all of said charges 
during the said three years. It was further agreed between 
the plaintiff and the defendant that in the event the plain¬ 
tiff should sell and transfer the title to said rCal estate to 
the purchaser thereof at any time before the expiration of 
the said three year ])eriod, then, and in that event, the 

agreement between tlie plaintiff' and the defendant 

10 should immediatelv cease and be of no force or 

# 

effect, and the plaintiff agreed in such event to first 
reimburse the defendant for anv advances of monev which 

• I ♦ 

may have been made by it as Iiereinl)efore set forth, and it 
was further agreed between the ])laintiff and the defendant 
that for the convenience of tlie defendant in relieving it 
from the necessity of advancing the entire $6,500.00 herein¬ 
before referred to, the idaintiff should execute a fourth 
deed of trust on said real estate in the sum of ;$4,020.00, to 
secure a promissory note in said amount, payable sixty 
(60) days from date thereof, and on .lime .‘lO, 1925, said 
deed of trust and ])romissory note were duly executed by 
the plaintiff in pursuance to said agreement ahd the money 
received from said deed of trust was used by the defendant 
in iiaying off said $6,.500.00, and the defendaht agreed to 
pay the said indebtedness so secured upon the; maturity of 
same or to arrange to have the time of payment extended, 
and in any event to take care of and pay the said indebted¬ 
ness without calling upon the plaintiff so to ido, and the 
plaintiff says that when the said last mentioned deed of 
trust matured, the defendant paid on account: thereof the 
sum of $520.00, and tlie ])laintiff was not caUed upon by 
defendant or the owner of said deed of trust or any other 
person to do anything in connection with said deed of trust 
at that time, and assumed, as he had a right to assume, that 
the same was taken care of by the defendant, apd it was not 
until on or about December 22n(l, A. D. 1925 that he learned 
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that said deed of trust had not hoen paid in full, and on 
the last mentioned date he received word from the said 
C. Xixon that said deed of trust was overdue and demand¬ 
ing that he, the plaintiff, pay the same, whereupon he 
called upon the defendant, through its duly authorized agent 
and vice-president, (’. Xixon, and informed it of the 
n ' fact that lie, the ])laintitV, was under no obligation 
to i)ay the said indebtedness, and demanding that the 
defendant pay the same as it was required to do under the 
terms of its agreement hereinbefore set forth, and the 
plaintiff furtlier says that he was without funds with which 
to ])ay the said indelhedness and would not have been able 
to liave secur(‘d the funds in the event that it had been his 
duty to so do, which he denies that it was, and the plaintiff 
says that the defendant wholly disregarding its duty in 
the ])remises failed to ])ay the balance due on account of 
the last hereinbefore mentioned indebtedness, and as a 
result thereof the real estate hereinbefore referred to was 
advertised for sale under the said fourth deed of trust and 
sold at public auction on the :2()th day of Jitiixarii A. D., 
Ib2b, for the sum of S:>,50(>.oo, subject to the three ])rior 
deeds of trust hereinbefore mentioned, and the ])laintiff 
savs that the defendant entered into the hereinbefore de- 
scribed agreement with him for the ])ur))ose of defrauding 
him and securing for itself the said real estate, and in this 
connection and as a part of said fraudulent scheme, the de¬ 
fendant had the ])laiutilT execute the said hereinb(>fore de¬ 
scribed fourth deed of trust to ('. Xixon, vice-])resident of 
the defendant company, who transferred the said fourth 
deed of trust and the promissory note to secure which the 
said deed of trust was given, to the Xational ('a])ital .Moi’t- 
gage (’ompany, a corj)oration, which was and is closely 
allied with the defendant cort)oration, the said (’. Xixon 
and other officers and directors of the dt'fendant corpora¬ 
tion being officers and directors in the said mortgage com- 
])any, all of which was done in order that when the said 
deed of trust matured, the* defendant would faihv/ to ])av 
same, wliich it in fact did. and the real estate hereinbefore 
referred to would be sold under the said trust and bought 
in by the defeiulant, all of which was done, and the ))lain- 
tiff .says that the said fraudulent .scheme was fully 
12 carried out by the defendant and the said real estate 
was bought in at the sale under the said fourth deed 
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of trust by one Charles 0. Kerr, an agent of the defendant, 
who, upon the same day he received the deed to said real 
estate transferred same to the defendant. The plaintiff 
says that the fair value of the said real estate at the time 
of said sale was $450,000.00, whereas after allowing for the 
amount owing on the said three prior deeds of trust, the 
price received for said projjerty was $384,000.00, and plain¬ 
tiff says that as a result of the fraud committod upon him 
bv the defendant as hereinbefore set forth, he, the said 
plaintiff, was damaged in the sum of $GG,000.()0, being the 
difference between the fair value of the said real estate and 
the price at which the same was sold. 

Wherefore, the plaintiff sues the defendant and claims 
the sum of $06,000.00, and interest thereon, from the :20th 
day of Januartj, A. D. 1926’, besides costs of this suit. 

CTIAKLES F. DIGGS, 
Attornei/ for Plaintiff. 

Memorandum Opinion. \ 


Filed November 29, 1926. 


# 


# 


# 


# 


Among llie gi'ounds alleged in support of;the pending 
demurrer is tliat the agreement l)elween tlie parties, as set 
out in the declaration, is void because offending against the 
Statute of Frauds. ' 

The agreement, for a In-each of which tliis action is 
brought, is an oral one by which tlie i)]aintiff was to assign, 
and did assign, to the defendant the rents from certain real 
estate,.descril)ed in the declaration, and owned l)y the plain¬ 
tiff, foi- a ])eriod of three pear.'i, out of which rents the 
13 defendant was to deduet and retain foif its own use 
and benefit a commission of five per cent. In con¬ 
sideration of said assignment and commission 

I 

•‘the defendant undertook and agreed to furni.sh the money 
necessary to ])ay off llie hereinbefore described indebted¬ 
ness due u])on the said second deed of trust amounting to 
approximately $6500.00, and further undertook and agreed 
to pay the interest, taxes' and other charges against the 
said real estate during the .^aid three gear.‘i, and to reim¬ 
burse itself for said payments out of the rerits from said 
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real estate, but in the event said ;-ents were not sufficient 
for said purpose, to advance wliatever additional money 
might be necessary to ])ay all of said chai’ges rJuriurj the 
sa'u! thr<'<’ !f4-ars. It was further agreed between the plain¬ 
tiff and the defendant that in the event the plaintiff should 
sell and transfer the title to said real estate to the purchaser 
thereof at any time before the exj)iration of the said three 
year period, then, and in that c'vent, the agreement between 
the ])laintiff and the defendant should immediately cease 
and l)e of no force or effect * * (Underscoring sup- 

])lied.) 


d’he material j)rovisions of the Statute of Frauds in force 
in the District of Columbia, Sec. 1117 of the Code, is in 
the following laniruage: 


“■Xo action shall l)e brought whereby to charge » « • 
any person * upon any agreement that is not to be 

))ei'formed within tin* sj)ace of one year from the making 
thereof, unless tlie agri'enient ui)on which such action shall 
be iu'ouglit, oi' some memoran<luni oi- note* thereof, shall l)e 
in writing, which ne(‘d not state the consideration, and 
signed by the party to be charged therewith or some other 
pei-soii th(‘r(‘unto by him lawfully authorized.” 

Does the agreement as (pioted abov(‘ offend against the 
foregoing provisions of the Statute? It seems to the C'ourt 
that it <loes. In tin* language of tlu* Sui)reme Court of the 
United States in the case of .McFlu'rson v. ('ox, 9b U. S. 
404, ita. 


“to make a i)arol contract void it must l)e a])i)arent that it 
was tile understanding of the parties that it was not to be 
])erfornn“d within a year fi-oin the time it was made.” 


14 And it is also true that the Statute ajiiilies to con¬ 
tracts md irliollif to be performed within the year. 
Packett Co. v. Sickh's. .j Wall. o80, />!)'>. It is (piite clear 
that the contract in the jireseiit cas(', so far as tlie defend¬ 
ant is conceriu'd, was not to be ])(‘rformed within a year, 
for a jiart of its obligation was “to pay the interest, taxes 
and other charges against the said real estate during the 
said three years.” the period for which the plaintiff as¬ 
signed to the defendant the rents derived from the prop¬ 
erty involved. Contracts that may be performed within a 
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year and contracts which may not be performed >vithin that 
time are not within the prohibitions of the Statute, but the 
contract in suit ])lainly obli,i>-ates tlie defendant to do at 
least some of the thinj>-s that it a<>Teed to do for a full 
period of three years, and the contract was an oral one. 

It is argued by the defendant that, inasmuch as the agree¬ 
ment might be terminated by a sale of the property in ques¬ 
tion by the ])laintiff, it is taken out of the Statute. That 
is not the law as the Supreme ('’ourt gives it tb us, for in 
the case of Packett Comjjany v. Sickles. 5 Wallace 580, 595, 
the Court uses this language: 


“It is insisted, however, that this contract is tiot within 
it, because it may, by the hai))K‘ning of a certain event,— 
the loss or destruction of the l)oat,—terminate within the 
year. The answer is, that the possibility of defeasance 
does not make it the less a conti'act not to be Terformed 
within the vear.” 


The (’ourt then quotes, with ajjproval, two Mnglish cases. 
The first, Birch v. Liverpool, 9 Barn, and i\ 392, in which 
there was a contract for the hire of a coach for five vears, 
for a stipulated price per year, and it was held tb l)e within 
the Statute, “although determinable by either pbrty at any 
time within that period.” The othei- case cited' by the 
Court is that of Dobson and Another v. Espie, 2 
15 Hurlstone and Norman 81. In that case the con¬ 
tract was “the hiring of a traveller for niore than a 
year, subject to a determination by three montliis’ notice,” 
and the language of Alderson, B., is (luoted thu$: 


“The very circumstances that the contract exceeds the 
year, brings it within the statute. If it were not so, con- 
cX ^ XX XX XXX xe r o t years might be madb by parol, 
provided they coxitaixied a defeasance, wliich might come 
into operation before the end of the first vear.”' 

* I 


What has thus far been said relates more particularly 
to the first count of the declaration. The second count, 
after setting forth the agx-eement of the pax-ties in sub¬ 
stantially the same language as in the first couxit, proceeds 
to allege that the defexidant entered into the contract with 
the plaintiff intending to deceive and defraud him and se¬ 
cure title to his real estate, the alleged fraudulent scheme 
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being that the defendant would and did make little or no 
effort to rent vacant apartments in the apartment build¬ 
ing, with the result that a numl)er of a])artments in the 
apartment house continued to remain vacant, hence the 
rents that could be collected were insufficient to provide the 
moneys necessary to pay off the various charges against 
said real estate*, and conse<iuently the intended default took 
])lace under one of the deeds of trust and at the resulting 
foreclosure sale the defendant ])urchased the ])roperty. In 
the ('onrt's o}»inion these alh'gatioiis of the second count 
fall short of alleging a cognizable fraud on the jeart of the 
defendant resulting in loss to the ))laintiff, and for this 
reason the demun-(*r to the second count must be sustained. 
The third and last count is another variation of a charge 
of fraudulent purpose oil the part of the defendant and 
here, too, in the Court's oiiiiiion, the allegations of fraud 
are insufficient. Indeed, the second and third counts, on 
analysis, amount, in (‘ffecl, to charges of a breach of the 
contract, rather than of its fraudulent jirocurement and, as 
we have seen, the contract is void for iioii-com- 
16 ])iiance with the Statiiti* of Frauds. 

hh)!' the foregoing reasons, the demurrer must be 
sustained, and it is so ordered. 

F. L. SIDDOXS, 

Ju.^ticr. 

November 29th. 1926. 

Dciunrrrr to Aiiicii<hul Declaration. 

Filed Februarv 2, 1927. 

Now comes the defc'iidant and says that the amended de¬ 
claration is l)ad in substance. 

T. HARDY TODD, 
Attorney for Defoolaiit. 

Among the ])oints of law to be argued are: 

1. The declaration does not state a cause of action against 
the defendant. 

2. The alleged agreement is void and unenforceable un¬ 
der the Statute of Frauds. 
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3. The allegations of fraud are not sufficient^ to entitle 
plaintiff to the relief asked for. i 

I 

Charles F. Diggs, Esq., 

1001 Fifteenth Street N. W.: I 

Please take notice that the foregoing demurrer will be 
for argument on Friday, February 4, 1927, at TO o’clock 
A. M., or as soon thereafter as counsel may be h6ard. 

T. HARDY TODD, 
Attorney for Defendant. 

17 Supreme Court of the District of Columbia. 

Friday, February 4th, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

! 

m « * * * m ' m 

I 

Upon consideration of the demurrcu' of the |defendant 
filed herein on the 2nd day of Fel)ruary, 1927 to the 
amended declaration, it is ordered that tlie said demurrer 
be, and the same is hereby sustained; whereupon, the 
plaintiff, by his attorney of record, electing to stand upon 
his declaration as amended, on motion of the defendant, 
judgment on the demurrer to the amended declaration is 
granted. 

Wherefore it is considered that plaintiff take notliing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of klefense to 
be taxed by the Clerk, and have execution therebf. 

From the foregoing judgment the plaintiff; notes an 
appeal in oi)en Court to the Court of Appeals; ^hereupon 
the maximum of an undertaking for costs is hereby fixed 
in the sum of One Hundred Dollars, with leave to deposit 
the sum of Fifty Dollars with the Clerk in lieu thereof. 
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Memorandum. 

February 14, 1927—Boiul on ai)i)eal filed. 

I)esif/iiafio)i df Record. 

Filed Mareh 1, 1927. 

*«***• • 

The (’lerk of said ('ourt in pi-eparinij: the record on ap- 
})eal to the ('onrt of .\i)])eals will include the follow- 

18 inj; i)leatlin,”-s and pi'oceedinji's: 

Declaration as amended (filed June 29, 1926). 

Demurrer (filed Feb. 2, 1927). 

Judirment (Feb. 4, 1927). 

Memo, of appeal bond (Feb. 14, 1927). 

This desijrnation (Mar. 1, 1927). 

Assicrmnont of error. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 

As.^iynment of Error. 

Filed April 14, 1927. 

• •••••• 

Now comes the plaintitT in the above entitled cause and 
assigns as error the action of the Court in sustaining the 
defendants' demurrer and entering .judgment dismissing 
the plaintilT's declaration. 

(TIARLES F. DIGGS, 
Attorney for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United St.ates of America, 

District of Columhia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and 
correct transcript of the record according to directions of 
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counsel herein filed, cojjv oi which is made part of this 
transcript, in cause No. 71716 at Law, wherein: Garfield A. 
Street is Plaintiff and Maddux, Marshall, Moss & Mallory, 
Inc. a corporation is Defendant, as the same remains upon 
the files and of record in said Court. 

! 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of May, 1927. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4609. Garfield A. Street, appellant, vs. Maddux, Mar¬ 
shall, Moss & Mallory, Inc., a corp. Court of Appeals, Dis¬ 
trict of Columbia. Filed May 31,1927. Henry "W. Hodges, 
Clerk. 
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Memorandum. 

February 14, 1027—Bond on ai)peal filed. 

Desiqnafion of Record. 

Filed .March 1, 1927. 

####*• • 


The Clerk of said Court iii i)repariu<>: the record on ap- 
})eal to the ('ourt of .•\p])eals will include the follow- 

18 iiiir ])leadinii-s and pi-oceeding-s: 

Declaration as amended (tiled June 20, 1026). 

Demurrer (filed h^eb. 2, 1027). 

Judsifment (Fel). 4, 1027). 

Memo, of apiteal Ixnid (Feb. 14, 1027). 

This designation (Mar. 1, 1927). 

Assignment of error. 

CH.\RLES F. DIGGS, 
Attorney for Plaintiff. 

Assignment of Error. 

Filed April 14, 1927. 

• ••••#• 

Xow comes the plaintiff in the above entitled cause and 
assigns as error the action of the Court in sustaining the 
defendants' demurrer and entering .iudgment dismissing 
the plaintiff's declaration. 

CHARLES F. DIGGS, 
Attorney for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and 
correct transcript of the record according to directions of 
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I 

counsel herein filed, coi)y oi which is made part of this 
transcript, in cause No. 71716 at Law, wherein Garfield A. 
Street is Plaintiff and Maddux, Marshall, Moss & Mallory, 
Inc. a corporation is Defendant, as the same remains upon 
the files and of record in said Court. i 

j 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of May, 1927. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4609. Garfield A. Street, appellant, vs. Maddux, Mar¬ 
shall, Moss & Mallory, Inc., a corp. Court of Appeals, Dis¬ 
trict of Columbia. Filed May 31,1927. Henry W. Hodges, 
Clerk. i 
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